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1 Al t h o u g h  J a me s  G.  Ha y e s ,  a g e n t  f o r  S t a t e  Fa r m,  f i l e d  a  n o t i c e  o f

a p p e a l  a n d  a  j o i n t  b r i e f  wi t h  St a t e  Fa r m i n  t h i s  Co u r t ,  h e  wa s  n o t  c a s t  i n

j u d g me n t .

2

J a me s  G.  Ha ye s 1 a nd St a t e  Fa r m Mut ua l  Aut omobi l e

I ns ur a nc e  Compa ny a ppe a l  a  j udgme nt  of  t he  Ha mi l t on Count y

Cha nc e r y Cour t  whi c h pr ovi de d i n  pa r t  t he  f ol l owi ng:

2.   St a t e  Fa r m Mut ua l  Aut omobi l e  I ns ur a nc e
Compa ny,  t he r e f or e ,  s ha l l  be  l i a bl e  t o  Robi n Lynn
J a c ks on f or :

( a )  t he  $13, 000 j udgme nt  e nt e r e d i n  f a vor  of  Pe ggy
S.  Ros e  a ga i ns t  Robi n Lynn J a c ks on i n  Di v. I I  Ha mi l t on
Count y Ci r c ui t  Cour t  c a s e  No.  92- CV- 454,  pl us

( b)  pos t  j udgme nt  i nt e r e s t  on t ha t  j udgme nt
a c c r ue d a t  t he  a ppl i c a bl e  l e ga l  r a t e  of  i nt e r e s t  f r om
t he  da t e  of  e nt r y of  t he  j udgme nt ,  J une  8,  1993,  unt i l
i t  i s  f ul l y s a t i s f i e d by St a t e  Fa r m,  p l us ,

( c )  a ny c our t  c os t s  t a xe d i n  t ha t  c a s e .

3.   St a t e  Fa r m Mut ua l  Aut omobi l e  I ns ur a nc e  c ompa ny
s ha l l  a l s o be  l i a bl e  t o  Robi n Lynn J a c ks on f or :

( a )  t he  $13, 425. 26 j udgme nt  e nt e r e d i n  f a vor  of
St a c i e  He nr y a ga i ns t  Robi n Lynn J a c ks on i n  Uni t e d
St a t e s  Di s t r i c t  Cour t  f or  t he  Ea s t e r n Di s t r i c t  of
Te nne s s e e  c a s e  No.  1: 92- c v- 311,  pl us

( b)  pos t  j udgme nt  i nt e r e s t  on t ha t  j udgme nt
a c c r ue d a t  t he  a ppl i c a bl e  l e ga l  r a t e  of  i nt e r e s t  f r om
t he  da t e  of  e nt r y of  t he  j udgme nt ,  J une  8,  1993,  unt i l
i t  i s  f ul l y s a t i s f i e d by St a t e  Fa r m,  p l us

( c )  a ny c our t  c os t s  t a xe d i n  t ha t  c a s e .

4.   St a t e  Fa r m Mut ua l  Aut omobi l e  I ns ur a nc e  Compa ny
s ha l l  a l s o be  l i a bl e  t o  t he  J a c ks ons  f or  t he  $2, 346. 00
i n a t t or ne ys  f e e s  i nc ur r e d wi t h J ohn Hi gga s on f or  hi s
r e pr e s e nt a t i on of  t he m i n t he  Pe ggy Ros e  a nd St a c i e
He nr y l a ws ui t s .

The  j udgme nt  wa s  r e nde r e d a s  a  r e s ul t  of  da ma ge s

s us t a i ne d by Thoma s  J .  J a c ks on,  J r . ,  Be ve r l y V.  J a c ks on,  a nd
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Robi n Lynn J a c ks on,  t he i r  da ught e r ,  a r i s i ng f r om t wo l a w s ui t s

f i l e d a ga i ns t  t he m whi c h t he i r  l i a bi l i t y c a r r i e r  f a i l e d t o

pr ovi de  c ove r a ge  or  de f e nd.   Al l s t a t e  I ns ur a nc e  Compa ny

( " Al l s t a t e " ) ,  t he  uni ns ur e d mot or i s t  c a r r i e r  a s  t o  t he  ve hi c l e  i n

whi c h t he  pl a i nt i f f s  i n  t he  unde r l yi ng c a s e  we r e  r i di ng,  c r os s -

a ppe a l s  a  j udgme nt  de nyi ng i t s  c l a i m f or  t he  a t t or ne y f e e s

i nc ur r e d i n  de f e ns e  of  t he  J a c ks ons  i n  t he  a bove - me nt i one d

a c t i ons .

The  f a c t s  r e l e va nt  t o  t hi s  a ppe a l  a r e  a s  f ol l ows .   On

De c e mbe r  16,  1988,  St a t e  Fa r m,  t hr ough i t s  a ge nt  J a me s  G.  Ha ye s ,

i s s ue d a n a ut omobi l e  l i a bi l i t y  pol i c y t o  Thoma s  a nd Be ve r l y

J a c ks on.   The  pol i c y i ns ur e d Mr .  a nd Mr s .  J a c ks on ' s  1979

Ol ds mobi l e  Cut l a s s  f or  a  pol i c y pe r i od be gi nni ng on De c e mbe r  16,

1988,  a nd e ndi ng on J une  16,  1989.   The  pol i c y c oul d be  r e ne we d

e ve r y s i x  mont hs  upon pa yme nt  of  t he  pr e mi um on or  be f or e  t he  due

da t e .   

At  t ha t  t i me ,  Mr .  a nd Mr s .  J a c ks on ha d va r i ous  pol i c i e s

wi t h St a t e  Fa r m,  i nc l udi ng t wo ot he r  s e pa r a t e  a ut omobi l e

l i a bi l i t y  pol i c i e s ,  a  home owne r s  pol i c y a nd f l ood i ns ur a nc e .  

Ea c h of  t he  pol i c i e s  ha d di f f e r e nt  due  da t e s .   Thr ough t he  ye a r s

Mr .  a nd Mr s .  J a c ks on s ome t i me s  e xe r c i s e d t he i r  opt i on t o  pa y ha l f

of  a  pol i c y ' s  pr e mi um,  pl us  $2. 00,  dur i ng t he  f i r s t  90 da ys  of

t he  pol i c y t e r m.   
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Ove r  t he  c our s e  of  a  ye a r ,  Mr .  a nd Mr s .  J a c ks on

r e c e i ve d a  l a r ge  numbe r  of  ma i l i ngs  f r om St a t e  Fa r m.   St a t e  Fa r m

r e gul a r l y  s e nt  ma i l i ngs  on e a c h of  t he  va r i ous  pol i c i e s ,

i nc l udi ng r e ne wa l  not i c e s ,  ba l a nc e  due  not i c e s ,  a nd c a nc e l l a t i on

not i c e s .   The  va r i ous  not i c e s  bor e  a  pol i c y numbe r ,  a  de s c r i pt i on

of  t he  i ns ur e d ve hi c l e ,  t he  a mount  due  on t he  pol i c y,  a nd t he

a ppl i c a bl e  e xpi r a t i on or  c a nc e l l a t i on da t e .

As  f or  t he  pol i c y on t he  1979 Cut l a s s ,  Mr .  a nd Mr s .

J a c ks on pa i d t he  pr e mi um i n f ul l  a t  t he  t i me  t he  pol i c y wa s

i s s ue d i n  1988.   Mr .  a nd Mr s .  J a c ks on a ga i n pa i d t he  pr e mi um i n

J une  of  1989.   On De c e mbe r  11,  1989,  Mr s .  J a c ks on we nt  t o  Mr .

Ha ye s '  a ge nc y pr e pa r e d t o  pa y t he  e nt i r e  a mount  of  t he  pr e mi um.  

Mr .  Ha ye s '  e mpl oye e s  mi s t a ke nl y a dvi s e d Mr s .  J a c ks on t ha t  t he

a mount  due  on t he  pol i c y wa s  c ons i de r a bl y l e s s  t ha n t he  a mount  of

t he  pr e mi um.   Mr s .  J a c ks on r e que s t e d t ha t  t he  e mpl oye e  doubl e

c he c k,  whi c h t he  e mpl oye e  di d wi t h t he  s a me  r e s ul t .   Be c a us e  of

t hi s  mi s t a ke ,  t he  e nt i r e  pr e mi um wa s  not  pa i d.   As  a  r e s ul t ,

St a t e  Fa r m t r e a t e d t he  pol i c y a s  l a ps e d a nd s e nt  no mor e  pr e mi um

not i c e s  on t he  1979 Cut l a s s  a nd no mor e  pr e mi um pa yme nt s  we r e

ma de  on t ha t  pol i c y by Mr .  a nd Mr s .  J a c ks on.

On J ul y 9,  1991,  whi l e  be i ng dr i ve n by Robi n J a c ks on,

t he  1979 Cut l a s s  wa s  i nvol ve d i n  a n a c c i de nt .   As  a  r e s ul t  of  t he

a c c i de nt ,  s ui t  wa s  br ought  a ga i ns t  Mr .  a nd Mr s .  J a c ks on a nd Robi n

i n t wo s e pa r a t e  c our t  a c t i ons  by Pe ggy Ros e  a nd St a c i e  He nr y.  

St a t e  Fa r m,  a f t e r  i nve s t i ga t i on,  de ni e d c ove r a ge  on t he  pol i c y t o



5

Mr .  a nd Mr s .  J a c ks on a nd Robi n.   Thus ,  St a t e  Fa r m di d not

pa r t i c i pa t e  i n e i t he r  of  t he  a c t i ons .   Mr .  a nd Mr s .  J a c ks on

a c qui r e d t he  s e r vi c e s  of  Mr .  Hi gga s on,  a n a t t or ne y,  f or  t he i r

de f e ns e  i n  t he s e  a c t i ons .   Al s o,  pur s ua nt  t o  t he  uni ns ur e d

mot or i s t  i nt e r e s t  i n  Mi s s  He nr y ' s  gr a ndmot he r ' s  a ut omobi l e

i ns ur a nc e  pol i c y wi t h t he  Al l s t a t e  I ns ur a nc e  Compa ny,  Al l s t a t e

e nt e r e d a  de f e ns e  on be ha l f  of  Robi n J a c ks on i n  bot h l a ws ui t s .  

The  a c t i ons  r e s ul t e d i n  a  j udgme nt  i n  f a vor  of  Ms .  Ros e

i n t he  a mount  of  $13, 000 a ga i ns t  Ms .  J a c ks on a nd a  j udgme nt  i n

f a vor  of  Ms .  He nr y i n  a n a mount  of  $13, 425. 26,  a l s o a ga i ns t  Ms .

J a c ks on.   Mr .  a nd Mr s .  J a c ks on i nc ur r e d $2, 346 i n  a t t or ne y f e e s

t o t he i r  a t t or ne y.   Al l s t a t e  c l a i ms  t o ha ve  i nc ur r e d l e ga l  f e e s

t ot a l i ng $15, 992. 68.

The r e a f t e r ,  Mr .  a nd Mr s .  J a c ks on a nd Al l s t a t e  br ought

s ui t  i n  t he  Ha mi l t on Count y Cha nc e r y Cour t  a ga i ns t  St a t e  Fa r m a nd

i t s  a ge nt  Mr .  Ha ye s  f or  t he  j udgme nt s  f ound a ga i ns t  Robi n,  a s

we l l  a s  t he  c os t s  i nc ur r e d i n  t he  de f e ns e  of  t he  a c t i ons .   The

Cha nc e l l or  f ound t ha t  Mr .  Ha ye s '  e mpl oye e  ha d ma de  a

r e pr e s e nt a t i on t ha t  wa s  not  i n  a c c or d wi t h t he  t r ut h by

r e pr e s e nt i ng t ha t  t he  pr e mi um t ha t  wa s  due  on t he  1979 Cut l a s s

wa s  l e s s  t ha n i t  wa s  i n a c t ua l i t y,  t ha t  Mr .  a nd Mr s .  J a c ks on

r e l i e d on t hi s  r e pr e s e nt a t i on a nd a s  a  r e s ul t  of  t hi s  r e l i a nc e ,

Mr .  a nd Mr s .  J a c ks on ha d c ha nge d t he i r  pos i t i on t o  t he i r

de t r i me nt .   Thus ,  t he  Cha nc e l l or  f ound t ha t  St a t e  Fa r m wa s

e s t oppe d t o  de ny c ove r a ge  a nd di r e c t e d Al l s t a t e  t o  pa y t he  a mount
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of  t he  a wa r ds  i n  t he  Ros e  a nd He nr y l a ws ui t s ,  a s  we l l  a s  t he

a t t or ne y f e e s  i nc ur r e d by Mr .  a nd Mr s .  J a c ks on.   The  Cha nc e l l or

a l s o di r e c t e d Mr .  a nd Mr s .  J a c ks on t o  pa y t he  ove r due  pr e mi ums  on

t he  pol i c y c ove r i ng t he  1979 Cut l a s s .   Al l s t a t e ' s  c l a i m f or

a t t or ne y f e e s  wa s  de ni e d.

The  Appe l l a nt s ,  St a t e  Fa r m a nd Mr .  Ha ye s ,  c ont e nd t ha t

t he  Cha nc e l l or  e r r e d i n  c onc l udi ng t ha t  t he y we r e  e s t oppe d,

t hr ough t he  a c t i ons  a nd s t a t e me nt s  of  t he i r  e mpl oye e s ,  t o  de ny

c ove r a ge  t o  Mr .  a nd Mr s .  J a c ks on a nd t he i r  da ught e r ,  Robi n Lynn

J a c ks on,  f or  he r  a c c i de nt  of  J ul y 9,  1991.   Al l s t a t e  c r os s -

a ppe a l s ,  a r gui ng t ha t  t he  Cha nc e l l or  e r r e d i n  di s a l l owi ng a n

a wa r d of  a t t or ne y f e e s  i n  i t s  f a vor .   

Es t oppe l  i n  t he  i ns ur a nc e  c ont e xt  wa s  e xt e ns i ve l y

di s c us s e d by our  Supr e me  Cour t  i n  Bi l l  Br own Cons t .  v .  Gl e ns

Fa l l s  I ns .  Co. ,  818 S. W. 2d 1 ( Te nn. 1991) .   The r e  t he  Cour t  c i t e d

t he  Te nne s s e e  Age nc y St a t ut e  f or  t he  pr opos i t i on t ha t  a ny

c onf l i c t  a r i s i ng f r om r e l i a nc e ,  on t he  pa r t  of  a n i ns ur e d,  on t he

r e pr e s e nt a t i ons  of  t he  i ns ur a nc e  a ge nt  s houl d be  c ons t r ue d i n  t he

f a vor  of  t he  i ns ur e d.   Any pr ovi s i on of  t he  i ns ur a nc e  pol i c y ma y

be  wa i ve d by t he  a c t s  of  t he  i ns ur e r ' s  a ge nt .   Bi l l  Br own Cons t .

Co. ,  s upr a .   Howe ve r ,  t he  i ns ur e d ha s  t he  bur de n of  pr ovi ng t he

e l e me nt s  of  e s t oppe l .    

Ge ne r a l l y ,  whe n a n i ns ur e d r e a s ona bl y but  de t r i me nt a l l y

r e l i e s  on t he  s t a t e me nt s  of  a n i ns ur a nc e  a ge nt ,  t he  i ns ur a nc e
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c ompa ny wi l l  be  e s t oppe d t o  de ny c ove r a ge .   " I n a n a c t i on on a

c ont r a c t  of  i ns ur a nc e ,  t he  i ns ur a nc e  c ompa ny i s  ge ne r a l l y

c ons i de r e d e s t oppe d t o  de ny l i a bi l i t y  on a ny ma t t e r  a r i s i ng out

of  t he  f r a ud,  mi s c onduc t ,  or  ne gl i ge nc e  of  a n a ge nt  of  t he

c ompa ny. "   He nr y v.  Sout he r n Fi r e  & Ca s ua l t y  Co. ,  46 Te nn. App.

335,  330 S. W. 2d 18 ( 1958) .   I n  or de r  t o  s uc c e e d on a  c l a i m of

e s t oppe l ,  a  c l a i ma nt  mus t  s how c onduc t  on t he  pa r t  of  t he  i ns ur e r

or  i t s  a ge nt  whi c h a mount s  t o  a  f a l s e  r e pr e s e nt a t i on,  t ha t  t he r e

wa s  a n i nt e nt i on or  e xpe c t a t i on t ha t  t he  r e pr e s e nt a t i on woul d be

a c t e d upon by t he  i ns ur e d,  a nd a c t ua l  or  c ons t r uc t i ve  knowl e dge

of  t he  f a c t s .   Se e  Robi ns on v.  Te nne s s e e  Fa r me r s  Mut .  I ns .  Co. ,

857 S. W. 2d 559 ( Te nn. App. 1993) .   The  i ns ur e d mus t  a l s o s how l a c k

of  knowl e dge  a nd t he  me a ns  of  knowl e dge  of  t he  t r ut h a s  t o  t he

r e pr e s e nt e d f a c t s ,  r e l i a nc e ,  a nd pr e j udi c i a l  c ha nge  i n  pos i t i on.   

 

The  r e vi e w of  t he  f i ndi ngs  of  f a c t  of  t he  t r i a l  c our t

i s  de  novo a nd t he r e  i s  a  pr e s umpt i on of  c or r e c t ne s s  unl e s s  t he

pr e ponde r a nc e  of  t he  e vi de nc e  s hows  ot he r wi s e .   Rul e  13( d) ,

Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e .    Thus ,  onl y i f  t he

e vi de nc e  pr e ponde r a t e s  a ga i ns t  t he  Cha nc e l l or ' s  f i ndi ngs  wi l l  hi s

j udgme nt  be  r e ve r s e d on a ppe a l .

The   Cha nc e l l or  f ound t ha t  ove r  t he  c our s e  of  15 ye a r s

t he  Appe l l a nt  pr ovi de d Mr .  a nd  Mr s .  J a c ks on wi t h a l l  of  t he i r

a ut omobi l e  a nd home owne r s  i ns ur a nc e  a nd t ha t  t he y ha d e s t a bl i s he d

a  c our s e  of  de a l i ng i n  whi c h Mr .  a nd Mr s .  J a c ks on f r e que nt l y

pe r s ona l l y  i nqui r e d a s  t o  t he  a mount  of  pr e mi ums  due  r a t he r  t ha n
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r e l yi ng on ma i l e d s t a t e me nt s .   As  t o t he s e  i nqui r i e s ,  t he

Cha nc e l l or  f ound t ha t  Mr .  a nd Mr s .  J a c ks on r e l i e d,  on a  r e gul a r

ba s i s ,  on t he  r e pr e s e nt a t i ons  ma de  by Mr .  Ha ye s '  e mpl oye e s

c onc e r ni ng t he  a mount  of  pr e mi um pa yme nt s  t he y owe d.   Fur t he r ,

t he  Cha nc e l l or  f ound t ha t  upon a t t e mpt i ng t o  pa y t he  pr e mi um on

t he  1979 Cut l a s s ,  Mr s .  J a c ks on wa s  i nc or r e c t l y  i nf or me d of  t he

a mount  of  pr e mi um due  on t he  pol i c y.   Mr s .  J a c ks on i nf or me d t he

e mpl oye e  t ha t  s he  t hought  t ha t  mor e  wa s  due  on t he  pol i c y.   The

e mpl oye e  doubl e  c he c ke d a nd r e a s s ur e d Mr s .  J a c ks on t ha t  t he

mi s r e pr e s e nt e d a mount  wa s  c or r e c t .   As  a  r e s ul t  of  t hi s  mi s t a ke ,

t he  pol i c y l a ps e d a nd wa s  c a nc e l e d.   Thus ,  i t  i s  a ppa r e nt  t ha t

t he  e l e me nt s  of  e s t oppe l  a s  s e t  out  i n  Robi ns on a r e  me t  a nd t he

e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t  t he  Cha nc e l l or ' s  f i ndi ngs .

The  Appe l l a nt s  a r gue  t ha t  e s t oppe l  s houl d not  be  f ound

i n t hi s  c a s e  be c a us e  Mr .  a nd Mr s .  J a c ks on ha d t he  a bi l i t y  t o

a s c e r t a i n  t he  t r ut h of  t he  r e pr e s e nt a t i on.   " [ T] he r e  c a n be  no

e s t oppe l  whe r e  bot h pa r t i e s  ha ve  t he  oppor t uni t y  a nd t he  me a ns  of

a s c e r t a i ni ng t he  t r ut h. "   Ra mbe a u v.  Fa r r i s ,  186 Te nn.  503,  212

S. W. 2d 359 ( 1948) .   Se e  a l s o Robi ns on,  Supr a .   St a t e  Fa r m r e l i e s

on a  f i ndi ng by t he  Cha nc e l l or  t ha t  t he  Appe l l a nt s  pr ovi de d Mr .

a nd Mr s .  J a c ks on wi t h s uf f i c i e nt  i nf or ma t i on t ha t  t he y c oul d ha ve

a s c e r t a i ne d t he  due  da t e s  a nd a mount s  owe d on t he i r  va r i ous

pol i c i e s .   Howe ve r ,  a s  a l r e a dy not e d,  t he  Cha nc e l l or  a l s o f ound

t ha t  f or  ove r  15 ye a r s ,  Mr .  a nd Mr s .  J a c ks on ha d a l l  of  t he i r

a ut omobi l e  a nd home owne r s  i ns ur a nc e  wi t h St a t e  Fa r m t hr ough Mr .

Ha ye s '  a ge nc y.   I nc l udi ng t he  pol i c y a t  i s s ue ,  a t  t he  t i me  of  t he
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mi s r e pr e s e nt a t i on,  Mr .  a nd Mr s .  J a c ks on ha d f i ve  s e pa r a t e

i ns ur a nc e  pol i c i e s .   The s e  pol i c i e s  ge ne r a t e d a  l a r ge  numbe r  of

ma i l i ngs .   The  Cha nc e l l or  f ound t ha t  i t  be c a me  t he  pr a c t i c e  of

Mr .  a nd Mr s .  J a c ks on t o  i nqui r e  pe r s ona l l y  a s  t o  t he  s t a t us  of

t he  pol i c i e s  a nd not  t o  r e l y  on t he  va r i ous  ma i l i ngs .   Af t e r  t he

mi s r e pr e s e nt a t i on by Mr .  Ha ye s '  e mpl oye e  a nd t he  s ubs e que nt  l a ps e

of  t he  pol i c y,  Mr .  a nd Mr s .  J a c ks on ma de  a ddi t i ona l  i nqui r i e s  a nd

we r e  a s s ur e d t ha t  t he i r  pol i c i e s  we r e  c ur r e nt .

Thus ,  we  f i nd t ha t ,  by a  pr e ponde r a nc e  of  t he  e vi de nc e ,

t he  Cha nc e l l or  wa s  c or r e c t  i n  f i ndi ng t he  e l e me nt s  of  e s t oppe l

we r e  me t .   We  a c c or di ngl y a f f i r m t hi s  por t i on of  t he  Cha nc e l l or ' s

j udgme nt .

Al l s t a t e ,  a s  Cr os s - Appe l l a nt ,  a r gue s  t ha t  t he

Cha nc e l l or  e r r e d by de nyi ng i t s  c os t  of  de f e ndi ng Mr .  a nd Mr s .

J a c ks on i n  t he  Ros e  a nd He nr y l a ws ui t s .   Al l s t a t e  a r gue s  t ha t

be c a us e  St a t e  Fa r m wr ongf ul l y  de ni e d c ove r a ge ,  t he y we r e  f or c e d

t o pr ovi de  de f e ns e  by vi r t ue  of  Ms .  He nr y ' s  gr a ndmot he r ' s

uni ns ur e d mot or i s t  c ove r a ge .   Al l s t a t e  c ont e nds  t ha t  t he

Cha nc e l l or ' s  r ul i ng a l l ows  St a t e  Fa r m t o be  unj us t l y  e nr i c he d by

t he  va l ue  of  t he  de f e ns e  pr ovi de d by Al l s t a t e .   On t hi s  i s s ue ,

t he  Cha nc e l l or  f ound:

St a t e  Fa r m i s  r e s pons i bl e  f or  t he  a t t or ne y hi r e d by Mr .
a nd Mr s .  J a c ks on.   Al l s t a t e  I ns ur a nc e  Compa ny ha d t he i r
a t t or ne ys  i n t he  l a ws ui t  not  t o  be ne f i t  or  t o  pr ot e c t
Mr .  and Mr s .  J ac k s on or  Robi n J ac k s on.   The y  we r e  i n
t he  l aws ui t  t o  hol d t he  j udgme nt  down t o mi ni mi z e  any
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s ums  t he y  woul d hav e  t o  pay .   Suc h di d not  i nur e  t o  t he
be ne f i t  of  Mr .  a nd Mr s .  J a c ks on.   ( Empha s i s  s uppl i e d. )

The  Te nne s s e e  Le gi s l a t ur e ,  i n  T. C. A.  56- 7- 1206,  ha s

pr ovi de d t ha t  whe n a n uni ns ur e d mot or i s t  pol i c y i s  r e l i e d on i n

a n a c t i on a ga i ns t  a n uni ns ur e d,  t he  uni ns ur e d mot or i s t  c a r r i e r

" s ha l l  t he r e a f t e r  ha ve  t he  r i ght  t o  f i l e  pl e a di ngs  a nd t a ke  ot he r

a c t i on a l l owa bl e  by l a w i n t he  na me  of  t he  owne r  a nd ope r a t or  of

t he  uni ns ur e d mot or  ve hi c l e . "   ( Empha s i s  s uppl i e d) .   Thus ,  i t  i s

c l e a r  t ha t  a n uni ns ur e d mot or i s t  pol i c y c a r r i e r ,  whos e  pol i c y ha s

be e n i nvoke d,  ha s  a  r i ght ,  but  no s t a t ut or y dut y,  t o  de f e nd on

be ha l f  of  t he  uni ns ur e d mot or i s t .   

Al l s t a t e  c i t e s  t he  r ul e  i n  Te nne s s e e  t ha t  a t t or ne y f e e s

a r e  r e c ove r a bl e  unde r  a n i nde pe nde nt  t or t  t he or y.   The  r ul e

s t a t e s :

One  who t hr ough t he  t or t  of  a not he r  has  be e n r e qui r e d
t o  a c t  i n  t he  pr ot e c t i on of  hi s  i nt e r e s t s  by br i ngi ng
or  de f e ndi ng a n a c t i on a ga i ns t  a  t hi r d pe r s on i s
e nt i t l e d t o  r e c ove r  r e a s ona bl e  c ompe ns a t i on f or  l os s  of
t i me ,  a t t or ne y f e e s  a nd ot he r  e xpe ndi t ur e s  t he r e by
s uf f e r e d or  i nc ur r e d i n  t he  e a r l i e r  a c t i on.   ( Empha s i s
s uppl i e d. )

Re s t a t e me nt  ( Se c ond)  of  Tor t s  §  914( 2)  ( 1977) .   Se e  a l s o Pul l ma n

St a nda r d I nc .  v .  Abe x Cor p. ,  693 S. W. 2d 336 ( Te nn. 1985) ;  Wi l s on

Es t a t e  v .  Ar l i ngt on Aut o Sa l e s ,  743 S. W. 2d 923 ( Te nn. App. 1987) .  

Thi s  i s  c ons i s t e nt  wi t h t he  r ul e  t ha t  t he s e  e xpe ns e s  ma y onl y be

r e c ove r e d " whe r e  t he  na t ur a l  a nd pr oxi ma t e  c ons e que nc e  of  a
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t or t i ous  a c t  of  de f e nda nt  ha s  be e n t o  i nvol ve  pl a i nt i f f  i n

l i t i ga t i on wi t h a  t hi r d pe r s on. "   Pul l ma n St a nda r d,  s upr a .

I n Wi l s on Es t a t e ,  t hi s  Cour t  a wa r de d a t t or ne y f e e s  whe n

a n i ns ur a nc e  a ge nt  wa s  f or c e d t o  de f e nd i t s e l f  i n  a n a c t i on i n

whi c h t he  i ns ur e r  ha d wr ongf ul l y  de ni e d c ove r a ge .   Thi s  Cour t

f oc us e d on t he  ba d f a i t h  of  t he  i ns ur e r  a nd t he  r e l a t i ons hi p

be t we e n t he  i ns ur e r  a nd i t s  a ge nt .

I n  t he  pr e s e nt  c a s e ,  t hough we  ha ve  f ound t ha t  St a t e

Fa r m wr ongf ul l y  de ni e d c ove r a ge ,  t he r e  ha s  be e n no s howi ng of  ba d

f a i t h .   Ra t he r ,  c ove r a ge  wa s  de ni e d due  t o  a  c l e r i c a l  mi s t a ke  or

a  c omput e r  e r r or .   Fur t he r ,  i n  Wi l s on Es t a t e ,  t he  r e l a t i ons hi p of

t he  pa r t i e s  wa s  one  of  pr i nc i pa l  a nd a ge nt .   The r e  i s  no s i mi l a r

r e l a t i ons hi p be t we e n St a t e  Fa r m a nd Al l s t a t e  a nd t he y s ha r e  no

c ommon l i a bi l i t y wi t h r e s pe c t  t o t he  ot he r  pa r t i e s  i n t hi s  t he s e

c a s e s .   Fi na l l y ,  a s  s t a t e d a bove ,  Al l s t a t e  ha d no dut y t o  pr ovi de

a ny de f e ns e  f or  Mr .  a nd Mr s .  J a c ks on.   We  a gr e e  wi t h t he

r e a s oni ng of  t he  Cha nc e l l or  t ha t  Al l s t a t e  e nt e r e d a  de f e ns e  on

be ha l f  of  Mr .  a nd Mr s .  J a c ks on i n  or de r  t o  mi ni mi z e  t he  a mount  of

a ny j udgme nt  r e nde r e d a ga i ns t  Mr .  a nd Mr s .  J a c ks on or  Robi n whi c h

t he y woul d ha ve  t o  pa y unde r  t he  uni ns ur e d mot or i s t  pol i c y.   Thi s

de f e ns e  e nur e d t o  t he  be ne f i t  of  Al l s t a t e  mor e  di r e c t l y  t ha n a ny

ot he r  pa r t y i n t hi s  s ui t .  
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For  t he  f or goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  c ol l e c t i on of  t he

c os t s  be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  St a t e  Fa r m.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Cl i f f or d E.  Sa nde r s ,  Sr . J .


